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On appeal by the convicted persons the Division
Bench of the High Court wrote very painstaking
judgement which runs in to 83 printed pages. The
judgement tends to be discursive and could have been
more consise without affecting its quality. The High
Court went into meticulous details but, as will presently
appear, fell into a grievous error as a result of which it
acquitted 20 of the appellants, a number of whom had
been ascribed leading parts in the accurence which was
the subject matter of charge against them.

The High Court held that the Sub-Inspector the
Circle Inspector and the Deputy Superintendent of
Police who were successively in charge of the police
investigation, to put it mildly, were not very
circumspect in conducting the investigation. The
investigation suffered from lack of thoroughness and
quickness, with the result that statements of witnesses
were recrded by them in the most haphazard manner
and many matters of importance and significance to the
case were omitted. It also observed that.

Sub-Inspector Raj Bahadur Singh for oblique
motives distorted their statements,...... that his attempt
was to introduce such variations in the statements and
to leave such loopholes as to damage the ultimate result
of the case to as large a measure as possible.

The High Court in the main relied upon the

testimony of the four eye-witnesses, the ladies belonging



to the family of the victims, but with reference to the
testimony of paiyyan Devi and Shanti Devi further
observed that their eveidence should be scrutinized and
relied upon only when corroborated by other evidence
on the record. Hence in respect of those two witnesses,
the learned Judges were not as sure as inrespect of the
others.

Having held that the four eye-witnesses were on
the whole reliable and that the record of their
statements made by the investigating Sub-inspector was
not honest and faithful, the High Court fell into the
error of acquitting all those accused persons, appellants
before it, whose names did not find a place in the record
made by that police officer. In other words it rejected
reliable testimony with reference to that very record
which it had condemned as unreliable.

Thus the plice officer was allowed by the High
Court to succeed in his effort to favour the accused.
Ordinarily accused persons are entitled to challenge the
testimony of witnesses examined in court with reference
to the statements said to have been made by them
before the investigating police office. Statements made
by prosecutions witnesses before the investigating plice
officer being the earliest statements made by them with
reference to the facts of the occurrence are valuable
material for testing the veracity of the witnesses
examined in court, with particular reference to those
statements which happen to be at variance with their
earlier statement; bu the statements made during police

investigation are not substantive evidence.



Hence the record made by a police investigating
officer has to be considered by the court only with a
view to weighing the eveidence actually adduced in
court. It the police record becomes suspect or
unreliable, as in the present case, on the ground that it
was deliberately perfunctory or dishonest, it loses much
of its value and the court in judging the case of a
particular accused has to weigh the evidence given
against him in court keeping in view the fact that the
earlier statements of witnesses as recorded by the plice
is tainted record and has not as great a value as it
otherwise would have in weighing all the material on
the record as against each individual accused.

In so far as the High Court misled itself into
relying upon the record made by the Sub-inspector of
Plice to discard the evidence given in the court it fell
Into a serious error.
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Motive, preparation and previous or
subsequent conduct — any fact inrelevant which
shows or constitutes a motive or preparatin for any

fact in issue or relevant fact.

A3 is2 54H-10,

Things sais or done by conspirator in refrence
to common design- where there is reasonable
ground to believe that two or more persons have
conspired together to commit an offence or an
actionable wrong, anything said done of written by
any one of such persons in refrence to their common
intention, after the time when such intention was
first entertained by any of them, is a relevent fact as
aginst each of the purpose of proving the existence
of the conspiracy as for the purpose of showing that

any such persons was a party to it.
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Para no.44,

Prosecution witness no.14, Abdulrehman Munshi, is
examined at Ex. 57, who was working at the relevant time
as Police Inspector at Vatva Police Station. According to
his evidence. On 7-2-93, a ‘vardhi’ was received from the
control room at about 2.10 p.m. at VVatva Police Station that
in village Vatva, in the farm of Namdar, there was a big
fight or quarrel. He, therefore, rushed to the said place and
found Girish murdered. Upon inquiry, Rakesh, nephew of
the deceased lodged a detailed complaint, which was
forwarded to the PSO for registration. It is also, found by
him, during the course of interrogation that there was
motive for the commission of offence. With the complaint,
report under Section 157 was also sent, as stated by him. Of
course, special report was sent late to the Magistrate
concerned, but according to the settled proposition of law,
merely the special report is sent late, ipso facto, is not
sufficient to dynamite the otherwise weightly and sound
case of the prosecution only on this point. Whereas, in the
present case, it is clear from the record that the venue of
offence, which is a farm-house, in Vatva was visited by
him and he had come back after certain formalities of
investigation which was completed late in the evening and
the report, therefore, under Section 157 was sent on the
next date to the concerned Magistrate. There is no reason to
disbelieve his version. Apart from that, there is other clear,
consistent, coherent, compelling evidence to reach to the
conclusion that the FIR was lodged, immediately after the
occurrence of the incident and, therefore, the purpose for
which the provision of Section 157 is incorporated to

vouchsafe that the FIR is not manipulated cannot be said to
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have been frustrated in the present case. In our opinion,
mere sending report under section 157 late, itself is not a
factor sufficient and efficient to discard otherwise reliable

and dependable strong evidence of the prosecution.

Para no. 45

Section 157 of the Code provides a procedure for
investigation and in sub-section (1) of Section 157, it is
provided that if, from the information received or
otherwise, an officer in-charge of the Police station has
reason to suspect the commission of an offence which he is
empowered under Section 156 to investigate, he shall
forthwith send a report of the commission of offence to a
Magistrate empowered to take cognizance of such offence
upon a police report and shall proceed in person, or shall
depute one of his subordinates not below the rank of an
officer to be prescribed by the State Government in this
behalf to proceed, to the spot, to investigate the facts and

circumstances of the case.

Nno0.46

Para

The condition precedent to the commencement of
investigation under Section 157 is that the FIR, must prima
facie, disclose that a cognizable offence has been
committed and it is necessary for the concern Police
Officer to send a special report to the magistrate concerned.
This is a safeguard with a purpose and policy behind it.
However, delay in sending such a report to the concerned
Magistrate by the concern Police Officer or the Investing
Officer is not, always, fatal. It could be explained. It could
be accounted for. Even otherwise, the delay in despach of

first information report is not a circumstance due to which
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the entire prosecution case cannot be thrown to the wind,
which is otherwise, unerringly proving the culpability of
the accused persons beyond any doubt. Firstly, it cannot be
said that there was an inordinate delay in sending special
report under Section 157 of the Code. Secondly, the
prosecution has accounted for the delay. Thirdly, otherwise
also, in the light of the evidence on record and our thorough
and threadbare examination of the other testimonial
collections of the documentary evidence led by the
prosecution and relied on by the Trial Court, undoubtedly,
merely because there was little delay in sending the special
report as contemplated under Section 157 of the Code, it
would not affect the merits of the case. Therefore, no
capital canbe made out in the present case on account of the
delay in sending the special report nor it would lead to even
a remote inference that there was possibility of
manipulation.
Para No. 52

It is true that the discovery panchanama witness

examined by the prosecution has not supported the
prosecution case. Discovery of incriminating article or the
weapon employed in commission of crime is one of the
circumstances and pieces of evidence. Even if discovery
panchnama is excluded from the consideration of evidence,
it cannot be contended that the culpability of the accused of
the charges framed against them has not been established
beyond reasonable doubt. Two witnesses whose presence
was natural at the relevant point of time, at the venue of
offence, i.e. PW-1, Rakesh and PW-12 Satish, have given
the narration of the account of incident witnessed by them.

There is nothing in their evidence which would even
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remotely, prompt us to discard their version. Why should
they not be believed? Of course, they are interested
witnesses and, thereforse, at the best evidence of interested
persons should be closely scruinised. But interest or
relationship would not be a discounting factor if the
reliability or dependability of the testimony is proved to be
hilt. In this connection, in our opinion, the Trial Court has,
rightly, found them dependable and reliable.
Para No-58

Of course, offence of criminal conspiracy as
contemplated by Section 120-A of the Chapter V-A of the
IP Code is not required to be established by direct
evidence. It can be established and shown by circumstantial
evidence. It can be established and shown by circumstantial
evidence and other set of facts emerging from the record. In
order to constitute an offence of criminal conspiracy, there
must be two or more persons who should agree to do an
illegal act or an act which is not legal by illegal means and
such an agreement is designated as criminal conspiracy. In
the light of the factual scenario emerging from the proved
facts that the manner and mode in which the accused
persons reached to the farm-house of the deceased with
deadly weapons with them, with a pre-determined due to
the relationship between Namrata and Montu, nothing
would prevent us in, straightway, concluding that they had
agreed to do away with the deceased in case he failed to
settle the issue of Namrata and Montu

Para No-59

Of course, criminal conspiracy under section 120-A

Is distinct offence. The very agreement is the ingredient of

the offence. It is not necessary that all the conspirators must
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know watch and every detail of the conspiracy as long as
they participate in the main object of the conspiracy. There
may be so many devices and techniques adopted to achieve
the common aim or goal of the conspiracy. Obviously,
conspiracy is hatched in secrecy and it is very difficult to
adduce direct evidence of the same. The offence can only
be proved largely upon inference of the proved sent of facts
and circumstances. This proposition can hardly be
controverted or disputed. If the criminal conspiracy is
established, the offence of criminal conspiracy, which is, of
course, a distinct offence, is punishable under Section 120-
B of the IP Code. There are various factors which would
lead us to only and only one inference that the accused
persons had a common goal and animus to commit the
murder of deceased — Girish.
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addl ol As. 2 custd-l Ysiel A Rueal WHSHL vol

Herl ¢9.
1999 (1) Sc Cases P. 148

Kishori V/s. State of Delhi.
The eveidence tendered by PW 5 Bhakti Bai, is

categorical in stating that Kishori, the appellant was present

at the time of attack by the members of the mob and she
was able to identify him in the Court as well. She is clear

that several blows were on her husband. She is not able to

122



state as to what happened to her husband when she was
asked to leave her husband on the thereat of dishonouring
her but she is definite that her husband was killed. Her
version appears to be natural and probable when she stated
a mob attacked her house and there was thereat to the lives
and hobour of women, it is quite natural that she had to go
out of the house. Though the learned counsel for the
accused sought to bring out that in the statements made
before the plice, Kishori’s name had not been included in
some of the documents, the name of Kishori was mentioned
in Exhibit PW 5/D.A which is the original Gurmukhi
affidavit filed at the earliest point of time and Khsori was
known to everyone in the area, he being a meat-seller. Thus
there was ample material on record to bring home quilt to
the accused that he had been responsible as a member of
the mob for the death of the said persons. However, the
learned counsel for the appellant sought to plead that there
were several discrepancies in the evidence tendered by
these witnesses. We have carefully and thoughly examined
the record and do not find any such discrepancy which
would have a bearing on the eveidence tendered by the
evewitnesses to the effect that death of their respective
husbands had occurred and in identifying the presence of
the accused in the mob which indulged in their killing.
Matters of detail as to the roles attributed to the several
persons in the mob or narration as to the succession of
events that took place may not be of much relevance.
Therefore, in our view, the High Court and the Sessions
Court were justified in affirming the conviction of the

accused, Kishori.
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The law is well settled by reason of the decisions of
this Court as to the circumstances in which capital
punishment can be imposed. It is held therein that capital
punishment can be imposed in therarest of the rare cases
and if there are any agtravating circumsntances such as the
accused having any criminal record in the past, the manner
of committing the crime, delay in imposing the sentence
and so on. In the present case, the prosecution case, as
unfolded before the Court, indicates that the riot in Delhi
broke out as a result of the death of Smt. Gandhi and her
death appears to be the symbol or web aroung which the
violent emotions were released. The death of Smt. Gandhi
became a powerful symbolic image as a result of which the
croweds were perpetrating violence in the height of frenzy.
It is common experience that when people congregate in
crowds, normal defences are lowered os that the crowed
instinct assaults on the sense of individuality or transcends
one’s individual boundaries by offering a realease from
inhibitions from personal doubts and anxiety. In such a
situation, one can well imaging that a member of such a
group loses one’s self and the normal standards or sense of
judgement and reality. The primary motivational factor in
the assembly of a violent mob may result in the murder of
several persons. Experts in criminology often express that
when there is a collective action, as in the case of a mob,
there is a diminished individual responsibility unless there
are special circumstances to indicate that a particular
individual had acted with any predetermination such as by
use of a weapon not normally found. If however, a member
of such a crowd picks up an article or a weapon which is

close by and joins the mob, either on his own volition or at
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the instigation of the mob responding to the exhortation of
the mob, playing no role of leadership, we may very well
say that such a person did not intend to commit all the acts
which a mob would commit left to himself, but did so that
there was a mob attack resulting in the death of the three
persons. Though the appellant is stated to be responsible for
inflicting certain knife injuries. Yet it is not clear whether
those injuries of themselves would have been sufficient to
result in the death of the deceased. In the absence of any
medical eveidence in these cases, it has become very
difficult to draw any inference as to the injuries inflicted by
the appellant. We are conscious of the fact that when an
accused person in charged with an offence not only under
Section 302 IPC but also read with Section 34 IPC or
Section 149 IPC, the culpability of such an accused
resulting in the death of the person will not be less than that
of homicide amounting to murder. But what we are
weighing now is whether such culpability is of such a
nature which should result in capital punishment to the

accused.
Though the appellant had been charged with offences in

seven cases and he had been convicted in all those cases, on
appeal he had been acquitted in four cases and it is only in
three cases that his conviction has been affirmed, of them,
two are before us in appeal by special leave. Therefore, the
basis upon which the Sessions Court concluded that he had
been convicted in a number of cases, thereby indicating that
the appellant is a hard — boiled criminal, may not stand to
reason. On the other hand, what could be seen is that all
these killings had taken place in a chain of events occurring

on one night and day and, therefore, pertained to one
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incident. Looked from that angle, it could not be stated that
the appellant was indulging in criminal activities one after
another. None of the witnesses has indulging in criminal
activities one after another. None of the witnesses has
stated that Kishori, the applellant, was the leader of the
mob or he exhorted the members thereof to do any
particular act. His role appears was only as a member of the

mob.
It is no doubt true that the high ideals of the Constitution

have to be borne in mind, but when normal life breaks
down and groups of people go berserk losing balance of
mind, the rationale that the ideals of the Constitution should
be upheld or followed, may not appeal to them in such
circumstances, nor can we expect such loose heterogeneous
group of persons like a mob to be alive to such high ideals.
Therefore to import the ideas of idealism to a mob in such a
situation may not be realistic. It is no doubt true that courts
must be alive and in tune with the notions prevalent in the
society and punishment imposed upon an accused must be
commensurate with the heinousness of the crime. We have
elaborated earlier in the course of our judgement as to how
mob psychology works and it is very difficult to gauge or
assess what the notions of society are in a given situation.
There may be one section of society which may cry for a
very deferent sentence while another section of society
which may cry for a very deterrent sentence while another
section of society may exhort upon the court to be lenient
In the matter. To gauge such notions is to rely upon highly
slippery imponderables and, in this case, we cannot be

definite about the views of society.
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We may notice that the acts attributed to the mob of which

the any organized systematic activity teading to genocide.
Perhaps, we can visualize that to the extent there was
unlawful assembly and to the extent that the mob wanted to
teach a stern lesson to the Sikhs, there was some
organization; but in that design, that they did not consider
that women and children should be annihilated which is a
redeeming feature. When an amorphous group of persons
come together, it cannot be said that they indulge in any
systematic or organized activity. Such group may indulge
In activities and may remain cohesive only for a temporary
period and thereafter would disintegrate. The acts of the
mob of which the appellant was a member cannot be stated
to be the result of any organization or any group indulging
in violent activities formed with any purpose or scheme so
as to call an organized activity. In that sense, we may say
that the acts of the mob of which the appellant was a
member was only the result of a temporary frenzy which
we have discussed earlier. He did not pay the role of a

leader of the mob as noticed earlier.

1998(6) SC Cases 554.
State of A.P V/s. Thakkidiram Reddy and Others.

Para no.1/,

From the above judgement of this court, it is evident
that to ascertain whether a particular persons shared the
common object of the unlawful assembly, it is not essential
to prove that he committed some illegal overt act of had
been guilty of some illegal omission in pursuance of the
common object. Once it is demonstrated from all the facts

and circumstance of a given case that he shared the
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common object of the unlawful assembly in furtherance of
which some offence was committed — or he knew was
likely to be committed — by any other person, he would be
guilty of the offence. Undoubtedly, commission of an overt
act by such a person would be one of the tests to prove that
he shared the common object, but it is not the sole test.
Coming now to the present case, the fact that at the dead of
night, a mob of persons armed with various weapons
forcibly trespassed into the house of the deceased after
breaking open the door, clearly indicates that they had
formed an unlawful assembly with a common object to
commit some offence and each of them would be liable for
the offence committed or knew was likely to be committed
by any of the members of the mob. To ascertain what was
the common object of the above unlawful assembly, we
will advert later. Suffice it to say, at this state, that in the
facts and circumstance of this case, the six accused (with
whom only we are concerned in these appeals) would be
gulty for the offence committed by any other member of
the mob, in furtherance of the common object, without
proof of any overt act committed by them. We do not,
however, wish to dilate on this aspects of the matter any
further as we find that the second ground canvassed by the
High Court that the ocular evidence regarding overt acts
committed by A-2 to A-5 and A-9 is not supported by
medical evidence, is factually incorrect.
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1995(5)SC Cases 602
Bharvad Jakshibhai Nagjibhai and Others Vs.
State of Gujarat.

AE YSIELL URL .z, 10, 1 2 22 5 % A YL . di
Ul L. R1d S1S 5 1A Yoror vHiexd 534 8.

Para no.9,

Law is now well settled that though the Code of
Criminal Procedure does not make any distinction between
the powers of the appellate court while dealing with an
order of conviction or of acquittal, normally the appellate
court does not disturb an order of acquittal in a case where
two views of the evidence are reasonably possible but the
above principle is not applicable where the approach of the
trial Judge in dealing with the evidence is manifestly
erroneous and the conclusions drawn are wholly

unreasonable and perverse. In the instant case we find that
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the High Court was fully conscious, and did not transgress
the bounds, of its appellate powers while dealing and

reversing the order of acquittal.

Nno.10

Para

As already noticed the prosecution case was that the
successive assault on Govindbhai, Arvind and Vinod were
parts of the same transaction and outcome of one and the
same common object and not isolated incidents. Surprising
however, the trial Judge appraised the evidence of the
eyewitnesses treating the three incidents of assault as
distinct and unconnected with each other. The High Court
was, therefore, fully justified in observing that the basic
approach of the trial Judge in appreciating the prosecution
evidence was absolutely erroneous, as it proceeded as if the

three assault were for different motives or common objects.

Para no. 19

Considering the nature of injuries inflicted on the
above three persons and the discrepancy about the utterance
of the mob we are in complete agreement with the
reasoning of the High Court as quoted earlier and the
conclusion drawn therefrom that it could not be
conclusively inferred that the common object of the
assembly was to commit the murder. If really a mob of 50-
60 persons wanted to commit the murders nothing
prevented them from inflicting severe injuries on the
persons of Govindbhai and the two victims, more. So, when
some of them were armed with sharp-cutting and dangerous
weapons. The fact that the accused —Appellants 1 and 2

used blunt edges of the weapons and not their sharp edges
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(¢)

goes a long way to show that they did not also share a
common intention to kill Govindbhai when they assaulted
him. We are, therefore, unable to accept the contention of
Mr. Lalit that the members of the unlawful assembly shared
the common object or accused- Appellants 1 and 2 shared
the common intention of committing the murder of
Govindbhai.

Para No. 21

That brings us to the question of sentence as raised
by Mr. Lalit. It is undoubtedly true that considering the
manner in which the accused-appellants assaulted
Govindbhai the sentence of three years imposed by the
High Court for the offence errs on the side of leniency. But
then, we cannot be oblivious of the fact that since the
offences were committed more than 14 years have elapsed
and during this long period the appellants have gone
through the ordeal of protracted criminal trial and of the
two appeals. Having given our anxious consideration to
these competing claims we do not fell inclined to inhence

the sentence.
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Para no. 3.

We have perused the implugned judgment. The
learned Judge has discussed the evidence of all the eye-
witnesses and thereafter he has discussed the case against
each of the accused and such of those appellants who have
been identified by two or more eye-witnesses have been
held to be the members of the unlawful assembly. We may
observe that so far as the presence of the present appellants
are concerned two learned Judge have accepted the
prosecution case and after going through the evidence
carefully we see no reason to disagree. Therefore the

presence of these appellants in the mob is established.

no. 5

Para no.

(9)

We are unable to agree with the learned counsel that
these appellants were mere onlookers. The prosecution case
is that mob in which these appellants were present moved
into the village. Therefore it is established beyond
reasonable doubt that the conviction is respect of each of
these appellants under Section 302 read with Section 149
IPC and sentence of imprisonment for life are set aside.
The other convictions are confirmed. But so far as the
sentence under Section 364 read with Section 149 and
Section 436 read with Section149 IPC is concerned it is
reduced from 10 years to 5 years. All the other convictions
and sentenced are confirmed. With the above modifications

these three appeals are partly allowed.
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